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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 902

50 CFR Parts 217, 220, 221, 222, 223,
224, 225, 226, 227, 648, 679, and 697

[Docket No. 980113011-9049-02; I.D.
061896A]

RIN 0648—-AK34

Endangered and Threatened Species;
Regulations Consolidation

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This final rule consolidates
and reorganizes existing regulations
regarding implementation of the
Endangered Species Act (Act) by NMFS.
The action is part of the President’s
Regulatory Reinvention Initiative (RRI).
DATES: Effective March 23, 1999, except
that §§222.205(c)(1) and (2), 222.305(a),
223.206(d)(5), 223.207(a)(9)(ii)(A) and
(B) will not become effective until the
Office of Management and Budget
(OMB) approves the information
collection requirements contained in
those sections. NMFS will publish a
document in the Federal Register
announcing the effective date for those
sections.

ADDRESSES: Kevin Collins, Chief,
Endangered Species Division, Office of
Protected Resources, National Marine
Fisheries Service, 1315 East West
Highway, Silver Spring, MD 20910.

FOR FURTHER INFORMATION CONTACT:
Therese Conant, Office of Protected
Resources, National Marine Fisheries
Service, 1315 East West Highway, Silver
Spring, MD 20910, Phone: (301) 713—
1401.

SUPPLEMENTARY INFORMATION: NMFS is
responsible for implementing the Act
(16 U.S.C. 1531 et seq.) with respect to
most marine species. Regulations
implemented by NMFS are currently
codified at 50 CFR parts 217 through
227. These regulations outline agency
procedures and provide program
administration information to other
government agencies, interested groups,
and individuals. To improve regulations
under the President’s RRI, NMFS is
recodifying its Act regulations into three
basic sections:

Revised part 222 deals with general
provisions of the Act, including
purpose, definitions, and other
miscellaneous issues (subpart A),

certificates of exemption (subpart B),
and permits (subpart C). Revised part
223 deals exclusively with threatened
species. Revised part 224 deals
exclusively with endangered species.
Revised part 226 identifies critical
habitat designated by the Secretary of
Commerce. The consolidated text is
reorganized into a more logical and
cohesive order; duplicative and
outdated provisions are eliminated; and
editorial changes are made for
readability and clarity. This final rule
makes no substantive changes to the
existing regulations. The purpose of this
rule is to make the regulations more
concise, better organized, and therefore
easier for the public to use.

Specifically, regulations in part 217,
concerning general provisions of the
Act, purpose and scope of the
regulations, definitions, and addresses,
have been consolidated and are now
codified in part 222, subpart A.
Definitions in the new § 222.102 have
been consolidated from definitions
previously found in parts 217, 225, and
227, and all addresses have been

updated and included in the definitions.

Definitions for “Skimmer trawl”’, “Wing
net”, “Pusher-head trawl”, *“Summer
flounder protection area’”, and
“Leatherback conservation zone” have
been revised, and definitions for “‘Beam
traw!’” and *‘Roller trawl’’ have been
added for clarity. In addition, several
terms are being deleted from the
definitions because they are no longer
pertinent or because they are self-
evident. Such terms include “North
Carolina restricted area”, ‘““Ongoing
project(s)”, ““‘Country of origin”,
“Country of exportation”, ““Sea
turtles(s)”, “United States”, ‘“Whoever”,
“Wildlife”, ““Soft TED”, ““Hard TED",
“Length”, and ““Plastron.”

Regulations in part 221, concerning
designated ports of entry for species
listed in Appendix | or Il to the
Convention on International Trade in
Endangered Species of Wild Fauna and
Flora, are now codified in § 222.205(a).

Several components of part 225,
concerning Federal/state cooperation in
the conservation of endangered and
threatened species, are being eliminated
under the RRI, because they do not
provide further guidance or detail over
the language contained in section 6 of
the Act. The remaining portions of part
225, concerning applications and
program evaluation procedures, are
being recodified in §222.104. These
provisions have been clarified so that it
is clear that NMFS may enter into a
Cooperative Agreement with a state
pursuant to either sections 6(c)(1)(A)
through (E) or sections 6(c)(1)(i) and (ii)
of the Act.

Provisions relating to Certifications of
Exemption for pre-Act endangered
species part permits have been
streamlined and recodified in subpart B
of part 222. In addition, technical
changes were made to the existing
provisions to make them consistent with
the current provisions of section 10 of
the Act. Specifically, in 1988, Congress
amended section 10(f) to allow for one
renewal of a Certificate of Exemption
that was renewed after October 13,
1982, and was in effect on March 31,
1988. Congress again amended section
10(f) to provide that any valid
Certificate of Exemption for pre-ESA
scrimshaw products or raw material for
such products shall remain valid for up
to a 5-year period beginning April 30,
1994. These legislative amendments are
now reflected in new § 222.202(a)(1)
and (2).

Regulations in parts 217 and 220,
concerning general permit procedures,
have been greatly streamlined and are
now codified in subpart C of part 222.
Previously, general provisions relating
to permits were found in part 217, while
specific procedures for permits to take
endangered species were found in part
220. Regulations relating to permits to
take threatened species previously
found in part 227 referred to the
provisions in parts 220 and 222. These
cross-references resulted in redundancy
and some confusion in applicable
regulations. New subpart C of part 222
contains provisions relating to all types
of permits for endangered and
threatened species for which section 9
of the Act applies. General requirements
for permits have been streamlined and
are provided in §§222.301 through
222.306. Specific requirements for
incidental take permits are now found
in §222.307, and requirements for
research and enhancement permits are
now found in §222.208.

In addition, the existing regulations
had several inconsistencies that have
been addressed where appropriate. For
example, §220.11 required a permit
application to be submitted 90 days
prior to the effective date, and
§222.23(b) recommended 45 days. The
new regulations change the 45 day
requirement to 90 days to be consistent
with the general permit requirements.

Part 224 contains provisions relating
to endangered species, including special
prohibitions. While part 223 contains
regulations relating to threatened
species, including specified
prohibitions and exceptions to those
prohibitions. The text has been
reorganized into a more logical and
cohesive order; duplicative and
outdated provisions have been
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eliminated; and editorial changes have
been made for readability and clarity.

Regulations found in §227.72 are now
under two sections, §8223.206 and
223.207, and covers exceptions against
prohibitions relating to threatened
species of sea turtles and technical
requirements for turtle excluder devices.
Minor changes to these regulations have
been made to improve organization and
readability. The following sections of
text have been eliminated because the
provisions are no longer applicable: 50
CFR 227.72(e)(3)(ii)(B) relating to the
North Carolina restricted area for sea
turtles; 50 CFR 227.72(f) relating to
provisions relevant to the U.S. Trust
Territories in the Pacific, and 50 CFR
227.72(a)(2) relating to ongoing research
within 90 days of when species of
turtles were listed as threatened. In
addition, outdated provisions with
sunset dates have been removed, and
titles and addresses of NMFS offices
have been updated.

Generally, the charts in part 226
depicting critical habitat areas are being
removed under the RRI in order to
reduce the volume of materials in the
CFR. However, those charts providing
clarification to descriptions will remain,
such as the rookery site charts in part
227. Otherwise, these charts will
continue to be available from the NMFS
Office of Protected Resources upon
request (see ADDRESSES). The tables and
text containing specific boundaries of
such areas will continue to appear in 50
CFR part 226. NMFS is amending the
table in 15 CFR part 902 to update OMB
control numbers for compliance with
the Paperwork Reduction Act.

The following derivation table
identifies the new parts and sections
with corresponding sections of the
existing regulations. This chart is
intended to demonstrate the
relationship of existing sections to new
sections and to facilitate the public’s
understanding of the revisions. Several
sections have been removed and are not
identified in the chart. The removed
sections or paragraphs are 222.1, 222.2,
222.11-9, 222.34, 225.2, 225.10, 225.11,
225.12, 225.13, 225.14, 227.72(a)(2) and
227.72(f).

Ne\tlglozec- Old section

222.101(a) | 217.1, 217.2, 217.4, 227.1,
227.2(c)

222.101(b) | 217.3

222.102 ... | 217.12, 217.21, 217.22, 217.23,
222.3, 225.3, 227.3

222.103(a) | 225.4, 225.5

222.103(b) | 225.5, 225.6, 225.8

222.103(c) | 225.7, 225.9

222.201(a) | 222.11-1, 222.13-4

222.201(b)

Ne\t/;/Of]ec- Old section Ne‘t’;'of]ec' Old section
222.201(c) | 222.11-8(a) 226.209 ... | 226.73
222.201(d) | 222.11-8(b)
g%gggg(a) ;ggﬂ:g 222.11-8, 222,114 Under NOAA Administrative Order
222.203(b) | 222.11-6 205-11, 7.01, dated December 17, 1990,
222.203(c) | 222.11-7 the Under Secretary for Oceans and
222.204(a) | 222.12 Atmosphere has delegated to the
222.204(b) | 222.12-1 Assistant Administrator for Fisheries,
222.204(c) | 222.12-2, 222.12-3, 222.12-4 NOAA, the authority to sign material for
222.204(d) | 222.12-5 publication in the Federal Register.
222.204(e) | 222.12-6 L
222.204(f) | 222.12-7 Classification
ggggggg ggiiZ—s Thjs ry!e has been determined to be
222.205(b) | 222.12-9 not significant for purposes of E.O.
222.205(c) | 222.13, 222.13-1, 222.13-2, 12866.
222.13-3 The Assistant Administrator for

222.301(a) | 220.2, 220.3, 220.4 Fisheries, NOAA, under 5 U.S.C.
gggggig gggiz 222.21 553(b)(B_), finds for gooq cause to waive
222:301(d) 299 28 the requirement of a prior notice and an
222.301(e) | 220.42 opportunity for public comment as such
222.301(f) | 220.43 procedures are unnecessary. This rule
222.301(g) | 220.44 does not make any substantive changes
222.301(h) | 220.45 to existing regulations that, when
222.301(i) | 220.46 issued, complied with notice-and-
222.301(j) | 220.47 comment procedures. These changes are
222.302(a) | 220.11 made solely to achieve greater clarity
222.302(b) | 220.11 and organization and to eliminate
ggggggg gggéi'(az)zz'zz' 222.23 provisions_that are no longer necessary.
222:303@ 222:24(61) Because _thls rule does not ma}ke_ any
222.303(c) | 222.24(b) substan_tlve ghgnges to the existing
222.303(d) | 222.24(c) regulations, it is not subject to the
222.303(e) | 220.21(b) requirement in 5 U.S.C. 553(d) that its
222.303(f) | 222.24(d) effective date be delayed.
g%gggi(g) ggg-gi(e) Notwithstanding any other provision
222.305(a) | 220.25(a), 220.26 ,?; La(;"r"sp]glfirson 1S rgqu"g‘.j t‘: trespond
222.305(b) | 220.25(b) person be subject to a
222.306(a) | 222.25 penalty for failure to comply with a
222.306(b) | 220.27, 220.28 collection of information subject to the
222.306(c) | 222.26 requirements of the Paperwork
222.306(d) | 220.31 Reduction Act unless that collection of
222.306(e) | 222.27 information displays a currently valid
222.307 ... | 222.22 OMB control number.
222.308 ... | 222.23
222.309 ... | 220.50, 220.51, 220.52, 220.53  List of Subjects
223.101 ... | 227.1, 227.2(a), 227.2(b
rsepel oty @) () 15 CFR Part 902
ggggg% ggﬁ Reporting and recordkeeping
923203 . | 29721 requirements.
223.204 ... | 227.22 50 CFR Part 217
223.205 ... | 227.71
223.206 ... | 227.72 Endangered and threatened species,
223.207 ... | 227.72(e)(4) Exports, Fish, Imports, Marine
224101 ... | 222.23(a) mammals, Reporting and recordkeeping
224.102 ... | 222.21 requirements.
224.103(a) | 222.31, 222.32, 222.33

through 50 CFR Part 220

(©). .
224.104 ... | 222.41, 222.42 Endangered and threatened species,
226.101 ... | 226.1, 226.2 Exports, Fish, Imports, Marine
226.201 ... | 226.11 mammals, Reporting and recordkeeping
226.202 ... | 226.12 requirements, Transportation.
226.203 ... | 226.13
226.204 ... | 226.21 50 CFR Part 221
226.205 ... | 226.22 .
226.206 ... | 226.23 Endangered and threatened species,
226.207 ... | 226.71 Exports, Fish, Harbors, Imports, Marine
226.208 ... | 226.72 mammals.




14054

Federal Register/Vol. 64, No. 55/ Tuesday, March 23, 1999/Rules and Regulations

50 CFR Part 222

Administrative practice and
procedure, Endangered and threatened
species, Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

50 CFR Part 223

Endangered and threatened species,
Exports, Imports, Marine mammals,
Transportation.

50 CFR Part 224

Administrative practices and
procedure, Endangered and threatened
species, Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

50 CFR Part 225
Endangered and threatened species,

Grant programs—natural resources,
Intergovernmental relations.

50 CFR Part 226
Endangered and threatened species.

50 CFR Part 227

Endangered and threatened species,
Exports, Imports, Marine mammals,
Transportation.

50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

50 CFR Part 679

Alaska Fisheries, Reporting and
recordkeeping requirements.

50 CFR Part 697

Administrative practice and
procedure, Fisheries, Fishing.

Dated: March 15, 1999.
Rolland A. Schmitten,
Assistant Administrator for Fisheries,
National Marine Fisheries Services.

For the reasons set out in the
preamble, 15 CFR chapter IX and 50
CFR chapters Il and VI are amended as
follows:

15 CFR, Chapter IX

PART 902—NOAA INFORMATION
COLLECTION REQUIREMENTS UNDER
THE PAPERWORK REDUCTION ACT:
OMB CONTROL NUMBERS

1. The authority citation for part 902
continues to read as follows:

Authority: 44 U.S.C. 3501 et seq.

2.In 15 CFR 902.1, in paragraph (b),
the table is amended by removing, in
the left column under 50 CFR, the
entries “222.11-2", *“222.11-8",
$222.12-7",*222.12-8", **222.22", and
©227.72”, and, in the right column, the
corresponding control numbers; and by

adding, in numerical order, the
following entries to read as follows:

§902.1 OMB control numbers assigned
pursuant to the Paperwork Reduction Act.

* * * * *
(b) * X *
Current
CFR part or section where the Or]tﬂnli’b%?n(t;ﬁl
information collection require- "\ b Sl
ment is located :
guirement
with 0648-)
* * * * *
50 CFR
222.201(c) and (d) ....cccocvvrrennen. —-0079
222.202 ..oooieie —-0078
222.204(f) and () .... —-0078
222.301(3) woveeeeennne —-0084
222.307 .......... —0230
222.308 .......... —-0084
223.206(Q) ..cooovennn. —-0230
223.206(b) and (C) .eeevvvverveennnen. -0178
223.207(€) cevveveeeeeeeeeeeeenn —-0309
* * * * *

50 CFR Chapter 11

PARTS 217, 220, 221, and 225—
[REMOVED AND RESERVED]

3. Under the authority of Endangered
Species Act of 1973 sec. 11(f), 87 Stat.
884, Pub. L. 93-205; 16 U.S.C. 742a et
seq., 1361 et seq., and 1531-1544, parts
217, 220, 221, and 225 are removed and
reserved.

4., Part 222 is revised to read as
follows:

PART 222—GENERAL ENDANGERED
AND THREATENED MARINE SPECIES

Subpart A—Introduction and General
Provisions

Sec.

222.101 Purpose and scope of regulations.

222.102 Definitions.

222.103 Federal/state cooperation in the
conservation of endangered and
threatened species.

Subpart B—Certificates of Exemption for
Pre-Act Endangered Species Parts

222.201 General requirements.

222.202 Certificate renewal.

222.203 Modification, amendment,
suspension, and revocation of
certificates.

222.204 Administration of certificates.

222.205 Import and export requirements.

Subpart C—General Permit Procedures

222.301 General requirements.

222.302 Procedure for obtaining permits.

222.303 Issuance of permits.

222.304 Renewal of permits.

222.305 RIights of succession and transfer of
permits.

222.306 Modification, amendment,
suspension, cancellation, and revocation
of permits.

222.307 Permits for incidental taking of
species.

222.308 Permits for scientific purposes or
for the enhancement of propagation or
survival of species.

222.309 Permits for listed species of sea
turtles involving the Fish and Wildlife
Service.

Authority: 16 U.S.C. 1531 et seq.; 16 U.S.C.

742a et seq.; 31 U.S.C. 9701.

Section 222.403 also issued under 16

U.S.C. 1361 et seq.

Subpart A—Introduction and General
Provisions

§222.101 Purpose and scope of
regulations.

(a) The regulations of parts 222, 223,
and 224 of this chapter implement the
Endangered Species Act (Act), and
govern the taking, possession,
transportation, sale, purchase, barter,
exportation, importation of, and other
requirements pertaining to wildlife and
plants under the jurisdiction of the
Secretary of Commerce and determined
to be threatened or endangered pursuant
to section 4(a) of the Act. These
regulations are implemented by the
National Marine Fisheries Service,
National Oceanic and Atmospheric
Administration, U.S. Department of
Commerce, This part pertains to general
provisions and definitions. Specifically,
parts 223 and 224 pertain to provisions
to threatened species and endangered
species, respectively. Part 226
enumerates designated critical habitat
for endangered and threatened species.
Certain of the endangered and
threatened marine species enumerated
in §8224.102 and 223.102 are included
in Appendix | or Il to the Convention on
International Trade of Endangered
Species of Wild Fauna and Flora. The
importation, exportation, and re-
exportation of such species are subject
to additional regulations set forth at 50
CFR part 23, chapter I.

(b) For rules and procedures relating
to species determined to be threatened
or endangered under the jurisdiction of
the Secretary of the Interior, see 50 CFR
parts 10 through 17. For rules and
procedures relating to the general
implementation of the Act jointly by the
Departments of the Interior and
Commerce and for certain species under
the joint jurisdiction of both the
Secretaries of the Interior and
Commerce, see 50 CFR Chapter V.
Marine mammals listed as endangered
or threatened and subject to these
regulations may also be subject to
additional requirements pursuant to the
Marine Mammal Protection Act (for
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regulations implementing that act, see
50 CFR part 216).

(c) No statute or regulation of any
state shall be construed to relieve a
person from the restrictions, conditions,
and requirements contained in parts
222, 223, and 224 of this chapter. In
addition, nothing in parts 222, 223, and
224 of this chapter, including any
permit issued pursuant thereto, shall be
construed to relieve a person from any
other requirements imposed by a statute
or regulation of any state or of the
United States, including any applicable
health, quarantine, agricultural, or
customs laws or regulations, or any
other National Marine Fisheries Service
enforced statutes or regulations.

§222.102 Definitions.

Accelerator funnel means a device
used to accelerate the flow of water
through a shrimp trawl net.

Act means the Endangered Species
Act of 1973, as amended, 16 U.S.C. 1531
et seq.

Adequately covered means, with
respect to species listed pursuant to
section 4 of the Act, that a proposed
conservation plan has satisfied the
permit issuance criteria under section
10(a)(2)(B) of the Act for the species
covered by the plan and, with respect to
unlisted species, that a proposed
conservation plan has satisfied the
permit issuance criteria under section
10(a)(2)(B) of the Act that would
otherwise apply if the unlisted species
covered by the plan were actually listed.
For the Services to cover a species
under a conservation plan, it must be
listed on the section 10(a)(1)(B) permit.

Alaska Regional Administrator means
the Regional Administrator for the
Alaska Region of the National Marine
Fisheries Service, National Oceanic and
Atmospheric Administration, U.S.
Department of Commerce, or their
authorized representative. Mail sent to
the Alaska Regional Administrator
should be addressed: Alaska Regional
Administrator, F/AK, Alaska Regional
Office, National Marine Fisheries
Service, NOAA, P.O. Box 21668 Juneau,
AK 99802-1668.

Approved turtle excluder device
(TED) means a device designed to be
installed in a trawl net forward of the
cod end for the purpose of excluding sea
turtles from the net, as described in 50
CFR 223.207.

Assistant Administrator means the
Assistant Administrator for Fisheries of
the National Marine Fisheries Service,
National Oceanic and Atmospheric
Administration, U.S. Department of
Commerce, or his authorized
representative. Mail sent to the
Assistant Administrator should be

addressed: Assistant Administrator for
Fisheries, National Marine Fisheries
Service, NOAA, 1315 East-West
Highway, Silver Spring, MD 20910.

Atlantic Area means all waters of the
Atlantic Ocean south of 36°33'00.8" N.
lat. (the line of the North Carolina/
Virginia border) and adjacent seas, other
than waters of the Gulf Area, and all
waters shoreward thereof (including
ports).

Atlantic Shrimp Fishery—Sea Turtle
Conservation Area (Atlantic SFSTCA)
means the inshore and offshore waters
extending to 10 nautical miles (18.5 km)
offshore along the coast of the States of
Georgia and South Carolina from the
Georgia-Florida border (defined as the
line along 30°42'45.6" N. lat.) to the
North Carolina-South Carolina border
(defined as the line extending in a
direction of 135°34'55" from true north
from the North Carolina-South Carolina
land boundary, as marked by the border
station on Bird Island at 33°51'07.9" N.
lat., 078°32'32.6" W. long.).

Authorized officer means:

(1) Any commissioned, warrant, or
petty officer of the U.S. Coast Guard;

(2) Any special agent or enforcement
officer of the National Marine Fisheries
Service;

(3) Any officer designated by the head
of a Federal or state agency that has
entered into an agreement with the
Secretary or the Commandant of the
Coast Guard to enforce the provisions of
the Act; or

(4) Any Coast Guard personnel
accompanying and acting under the
direction of any person described in
paragraph (1) of this definition.

Bait shrimper means a shrimp trawler
that fishes for and retains its shrimp
catch alive for the purpose of selling it
for use as bait.

Beam trawl means a trawl with a rigid
frame surrounding the mouth that is
towed from a vessel by means of one or
more cables or ropes.

Certificate of exemption means any
document so designated by the National
Marine Fisheries Service and signed by
an authorized official of the National
Marine Fisheries Service, including any
document which modifies, amends,
extends or renews any certificate of
exemption.

Changed circumstances means
changes in circumstances affecting a
species or geographic area covered by a
conservation plan that can reasonably
be anticipated by plan developers and
NMFS and that can be planned for (e.g.,
the listing of new species, or a fire or
other natural catastrophic event in areas
prone to such events).

Commercial activity means all
activities of industry and trade,

including, but not limited to, the buying
or selling of commodities and activities
conducted for the purpose of facilitating
such buying and selling: Provided,
however, that it does not include the
exhibition of commodities by museums
or similar cultural or historical
organizations.

Conservation plan means the plan
required by section 10(a)(2)(A) of the
Act that an applicant must submit when
applying for an incidental take permit.
Conservation plans also are known as
“habitat conservation plans’ or “HCPs.”

Conserved habitat areas means areas
explicitly designated for habitat
restoration, acquisition, protection, or
other conservation purposes under a
conservation plan.

Cooperative Agreement means an
agreement between a state(s) and the
National Marine Fisheries Service,
NOAA, Department of Commerce,
which establishes and maintains an
active and adequate program for the
conservation of resident species listed
as endangered or threatened pursuant to
section 6(c)(1) of the Endangered
Species Act.

Fishing, or to fish, means:

(1) The catching, taking, or harvesting
of fish or wildlife;

(2) The attempted catching, taking, or
harvesting of fish or wildlife;

(3) Any other activity that can
reasonably be expected to result in the
catching, taking, or harvesting of fish or
wildlife; or

(4) Any operations on any waters in
support of, or in preparation for, any
activity described in paragraphs (1)
through (3) of this definition.

Footrope means a weighted rope or
cable attached to the lower lip (bottom
edge) of the mouth of a trawl net along
the forward most webbing.

Footrope length means the distance
between the points at which the ends of
the footrope are attached to the trawl
net, measured along the forward-most
webbing.

Foreign commerce includes, among
other things, any transaction between
persons within one foreign country, or
between persons in two or more foreign
countries, or between a person within
the United States and a person in one
or more foreign countries, or between
persons within the United States, where
the fish or wildlife in question are
moving in any country or countries
outside the United States.

Four-seam, straight-wing trawl means
a design of shrimp trawl in which the
main body of the trawl is formed from
a top panel, a bottom panel, and two
side panels of webbing. The upper and
lower edges of the side panels of
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webbing are parallel over the entire
length.

Four-seam, tapered-wing trawl means
a design of shrimp trawl in which the
main body of the trawl is formed from
a top panel, a bottom panel, and two
side panels of webbing. The upper and
lower edges of the side panels of
webbing converge toward the rear of the
trawl.

Gulf Area means all waters of the Gulf
of Mexico west of 81° W. long. (the line
at which the Gulf Area meets the
Atlantic Area) and all waters shoreward
thereof (including ports).

Gulf Shrimp Fishery-Sea Turtle
Conservation Area (Gulf SFSTCA)
means the offshore waters extending to
10 nautical miles (18.5 km) offshore
along the coast of the States of Texas
and Louisiana from the South Pass of
the Mississippi River (west of 89°08.5'
W. long.) to the U.S.-Mexican border.

Habitat restoration activity means an
activity that has the sole objective of
restoring natural aquatic or riparian
habitat conditions or processes.

Headrope means a rope that is
attached to the upper lip (top edge) of
the mouth of a trawl net along the
forward-most webbing.

Headrope length means the distance
between the points at which the ends of
the headrope are attached to the trawl
net, measured along the forward-most
webbing.

Import means to land on, bring into,
or introduce into, or attempt to land on,
bring into, or introduce into any place
subject to the jurisdiction of the United
States, whether or not such landing,
bringing, or introduction constitutes an
importation within the meaning of the
tariff laws of the United States.

Inshore means marine and tidal
waters landward of the 72 COLREGS
demarcation line (International
Regulations for Preventing Collisions at
Sea, 1972), as depicted or noted on
nautical charts published by the
National Oceanic and Atmospheric
Administration (Coast Charts, 1:80,000
scale) and as described in 33 CFR part
80.

Leatherback conservation zone means
that portion of the Atlantic Area lying
north of a line along 28°24.6" N. lat.
(Cape Canaveral, FL).

Northeast Regional Administrator
means the Regional Administrator for
the Northeast Region of the National
Marine Fisheries Service, National
Oceanic and Atmospheric
Administration, U.S. Department of
Commerce, or their authorized
representative. Mail sent to the
Northeast Regional Administrator
should be addressed: Northeast Regional
Administrator, F/NE, Northeast

Regional Office, National Marine
Fisheries Service, NOAA, One
Blackburn Drive, Gloucester, MA
01930-2298.

Northwest Regional Administrator
means the Regional Administrator for
the Northwest Region of the National
Marine Fisheries Service, National
Oceanic and Atmospheric
Administration, U.S. Department of
Commerce, or their authorized
representative. Mail sent to the
Northwest Regional Administrator
should be addressed: Northwest
Regional Administrator, F/NW,
Northwest Regional Office, National
Marine Fisheries Service, NOAA, 7600
Sand Point Way NE, Seattle, WA 98115-
0070.

Office of Enforcement means the
national fisheries enforcement office of
the National Marine Fisheries Service.
Mail sent to the Office of Enforcement
should be addressed: Office of
Enforcement, F/EN, National Marine
Fisheries Service, NOAA, 8484 Suite
415, Georgia Ave., Silver Spring, MD
20910.

Office of Protected Resources means
the national program office of the
endangered species and marine
mammal programs of the National
Marine Fisheries Service. Mail sent to
the Office of Protected Resources should
be addressed: Office of Protected
Resources, F/PR, National Marine
Fisheries Service, NOAA, 1315 East
West Highway, Silver Spring, MD
20910.

Offshore means marine and tidal
waters seaward of the 72 COLREGS
demarcation line (International
Regulations for Preventing Collisions at
Sea, 1972), as depicted or noted on
nautical charts published by the
National Oceanic and Atmospheric
Administration (Coast Charts, 1:80,000
scale) and as described in 33 CFR part
80.

Operating conservation program
means those conservation management
activities which are expressly agreed
upon and described in a Conservation
Plan or its Implementing Agreement.
These activities are to be undertaken for
the affected species when implementing
an approved Conservation Plan,
including measures to respond to
changed circumstances.

Permit means any document so
designated by the National Marine
Fisheries Service and signed by an
authorized official of the National
Marine Fisheries Service, including any
document which modifies, amends,
extends, or renews any permit.

Person means an individual,
corporation, partnership, trust,
association, or any other private entity,

or any officer, employee, agent,
department, or instrumentality of the
Federal government of any state or
political subdivision thereof or of any
foreign government.

Possession means the detention and
control, or the manual or ideal custody
of anything that may be the subject of
property, for one’s use and enjoyment,
either as owner or as the proprietor of
a qualified right in it, and either held
personally or by another who exercises
it in one’s place and name. Possession
includes the act or state of possessing
and that condition of facts under which
persons can exercise their power over a
corporeal thing at their pleasure to the
exclusion of all other persons.
Possession includes constructive
possession that which means not an
actual but an assumed existence one
claims to hold by virtue of some title,
without having actual custody.

Pre-Act endangered species part
means any sperm whale oil, including
derivatives and products thereof, which
was lawfully held within the United
States on December 28, 1973, in the
course of a commercial activity; or any
finished scrimshaw product, if such
product or the raw material for such
product was lawfully held within the
United States on December 28, 1973, in
the course of a commercial activity.

Properly implemented conservation
plan means any conservation plan,
implementing agreement, or permit
whose commitments and provisions
have been or are being fully
implemented by the permittee.

Pusher-head trawl (chopsticks) means
a trawl that is spread by two poles
suspended from the bow of the trawler
in an inverted V"’ configuration.

Resident species means, for purposes
of entering into cooperative agreements
with any state pursuant to section 6(c)
of the Act, a species that exists in the
wild in that state during any part of its
life.

Right whale means, as used in part
224 of this chapter, any whale that is a
member of the western North Atlantic
population of the northern right whale
species (Eubalaena glacialis).

Roller trawl means a variety of beam
trawl that is used, usually by small
vessels, for fishing over uneven or
vegetated sea bottoms.

Scrimshaw product means any art
form which involves the substantial
etching or engraving of designs upon, or
the substantial carving of figures,
patterns, or designs from any bone or
tooth of any marine mammal of the
order Cetacea. For purposes of this part,
polishing or the adding of minor
superficial markings does not constitute
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substantial etching, engraving, or
carving.

Secretary means the Secretary of
Commerce or an authorized
representative.

Shrimp means any species of marine
shrimp (Order Crustacea) found in the
Atlantic Area or the Gulf Area,
including, but not limited to:

(1) Brown shrimp (Penaeus aztecus).

(2) White shrimp (Penaeus setiferus).

(3) Pink shrimp (Penaeus duorarum).

(4) Rock shrimp (Sicyonia
brevirostris).

(5) Royal red shrimp
(Hymenopenaeus robustus).

(6) Seabob shrimp (Xiphopenaeus
kroyeri).

Shrimp trawler means any vessel that
is equipped with one or more trawl nets
and that is capable of, or used for,
fishing for shrimp, or whose on-board or
landed catch of shrimp is more than 1
percent, by weight, of all fish
comprising its on-board or landed catch.

Skimmer trawl means a trawl that is
fished along the side of the vessel and
is held open by a rigid frame and a lead
weight. On its outboard side, the trawl
is held open by one side of the frame
extending downward and, on its
inboard side, by a lead weight attached
by cable or rope to the bow of the vessel.

Southeast Regional Administrator
means the Regional Administrator for
the Southeast Region of the National
Marine Fisheries Service, National
Oceanic and Atmospheric
Administration, U.S. Department of
Commerce, or their authorized
representative. Mail sent to the
Southeast Regional Administrator
should be addressed: Southeast
Regional Administrator, F/SE, Southeast
Regional Office, National Marine
Fisheries Service, NOAA, 9721
Executive Center Drive N., St.
Petersburg, FL 33702-2432.

Southwest Regional Administrator
means the Regional Administrator for
the Southwest Region of the National
Marine Fisheries Service, National
Oceanic and Atmospheric
Administration, U.S. Department of
Commerce, or their authorized
representative. Mail sent to the
Southwest Regional Administrator
should be addressed: Southwest
Regional Administrator, F/SW,
Southwest Regional Office, National
Marine Fisheries Service, NOAA, 501
West Ocean Blvd, Suite 4200, Long
Beach, CA 90802-4213.

Stretched mesh size means the
distance between the centers of the two
opposite knots in the same mesh when
pulled taut.

Summer flounder means the species
Paralichthys dentatus.

Summer flounder fishery-sea turtle
protection area means all offshore
waters, bounded on the north by a line
along 37°05' N. lat. (Cape Charles, VA)
and bounded on the south by a line
extending in a direction of 135°34'55"
from true north from the North Carolina-
South Carolina land boundary, as
marked by the border station on Bird
Island at 33°51'07.9" N. lat.,
078°32'32.6" W. long.(the North
Carolina-South Carolina border).

Summer flounder trawler means any
vessel that is equipped with one or more
bottom trawl nets and that is capable of,
or used for, fishing for flounder or
whose on-board or landed catch of
flounder is more than 100 Ib (45.4 kg).

Take means to harass, harm, pursue,
hunt, shoot, wound, kill, trap, capture,
or collect, or to attempt to harass, harm,
pursue, hunt, shoot, wound, Kill, trap,
capture, or collect.

Taper, in reference to the webbing
used in trawls, means the angle of a cut
used to shape the webbing, expressed as
the ratio between the cuts that reduce
the width of the webbing by cutting into
the panel of webbing through one row
of twine (bar cuts) and the cuts that
extend the length of the panel of
webbing by cutting straight aft through
two adjoining rows of twine (point
cuts). For example, sequentially cutting
through the lengths of twine on opposite
sides of a mesh, leaving an uncut edge
of twines all lying in the same line,
produces a relatively strong taper called
“all-bars”; making a sequence of 4-bar
cuts followed by 1-point cut produces a
more gradual taper called ““4 bars to 1
point” or “4b1p’’; similarly, making a
sequence of 2-bar cuts followed by 1-
point cut produces a still more gradual
taper called “2b1p”’; and making a
sequence of cuts straight aft does not
reduce the width of the panel and is
called a “‘straight” or “‘all-points’ cut.

Taut means a condition in which
there is no slack in the net webbing.

Test net, or try net, means a net pulled
for brief periods of time just before, or
during, deployment of the primary
net(s) in order to test for shrimp
concentrations or determine fishing
conditions (e.g., presence or absence of
bottom debris, jellyfish, bycatch,
seagrasses, etc.).

Tongue means any piece of webbing
along the top, center, leading edge of a
trawl, whether lying behind or ahead of
the headrope, to which a towing bridle
can be attached for purposes of pulling
the trawl net and/or adjusting the shape
of the trawl.

Transportation means to ship,
convey, carry or transport by any means
whatever, and deliver or receive for

such shipment, conveyance, carriage, or
transportation.

Triple-wing trawl means a trawl with
a tongue on the top, center, leading edge
of the trawl and an additional tongue
along the bottom, center, leading edge of
the trawl.

Two-seam trawl means a design of
shrimp trawl in which the main body of
the trawl is formed from a top and a
bottom panel of webbing that are
directly attached to each other down the
sides of the trawl.

Underway with respect to a vessel,
means that the vessel is not at anchor,
or made fast to the shore, or aground.

Unforeseen circumstances means
changes in circumstances affecting a
species or geographic area covered by a
conservation plan that could not
reasonably have been anticipated by
plan developers and NMFS at the time
of the conservation plan’s negotiation
and development, and that result in a
substantial and adverse change in the
status of the covered species.

Vessel means a vehicle used, or
capable of being used, as a means of
transportation on water which includes
every description of watercraft,
including nondisplacement craft and
seaplanes.

Vessel restricted in her ability to
maneuver has the meaning specified for
this term at 33 U.S.C. 2003(g).

Wildlife means any member of the
animal kingdom, including without
limitation any mammal, fish, bird
(including any migratory, nonmigratory,
or endangered bird for which protection
is also afforded by treaty or other
international agreement), amphibian,
reptile, mollusk, crustacean, arthropod
or other invertebrate, and includes any
part, product, egg, or offspring thereof,
or the dead body or parts thereof.

Wing net (butterfly trawl) means a
trawl that is fished along the side of the
vessel and that is held open by a four-
sided, rigid frame attached to the
outrigger of the vessel.

§222.103 Federal/state cooperation in the
conservation of endangered and threatened
species.

(a) Application for and renewal of
cooperative agreements. (1) The
Assistant Administrator may enter into
a Cooperative Agreement with any state
that establishes and maintains an active
and adequate program for the
conservation of resident species listed
as endangered or threatened. In order
for a state program to be deemed an
adequate and active program, the
Assistant Administrator must find, and
annually reconfirm that the criteria of
either sections 6(c)(1) (A) through (E) or
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sections 6(c)(1) (i) and (ii) of the Act
have been satisfied.

(2) Following receipt of an application
by a state for a Cooperative Agreement
with a copy of a proposed state program,
and a determination by the Assistant
Administrator that the state program is
adequate and active, the Assistant
Administrator shall enter into an
Agreement with the state.

(3) The Cooperative Agreement, as
well as the Assistant Administrator’s
finding upon which it is based, must be
reconfirmed annually to ensure that it
reflects new laws, species lists, rules or
regulations, and programs and to
demonstrate that it is still adequate and
active.

(b) Allocation and availability of
funds. (1) The Assistant Administrator
shall allocate funds, appropriated for
the purpose of carrying out section 6 of
the Act, to various states using the
following as the basis for the
determination:

(i) The international commitments of
the United States to protect endangered
or threatened species;

(ii) The readiness of a state to proceed
with a conservation program consistent
with the objectives and purposes of the
Act;

(iii) The number of federally listed
endangered and threatened species
within a state;

(iv) The potential for restoring
endangered and threatened species
within a state; and

(v) The relative urgency to initiate a
program to restore and protect an
endangered or threatened species in
terms of survival of the species.

(2) Funds allocated to a state are
available for obligation during the fiscal
year for which they are allocated and
until the close of the succeeding fiscal
year. Obligation of allocated funds
occurs when an award or contract is
signed by the Assistant Administrator.

(c) Financial assistance and
payments. (1) A state must enter into a
Cooperative Agreement before financial
assistance is approved by the Assistant
Administrator for endangered or
threatened species projects. Specifically,
the Agreement must contain the actions
that are to be taken by the Assistant
Administrator and/or by the state, the
benefits to listed species expected to be
derived from these actions, and the
estimated cost of these actions.

(2) Subsequent to such Agreement,
the Assistant Administrator may further
agree with a state to provide financial
assistance in the development and
implementation of acceptable projects
for the conservation of endangered and
threatened species. Documents to
provide financial assistance will consist

of an application for Federal assistance
and an award or a contract. The
availability of Federal funds shall be
contingent upon the continued
existence of the Cooperative Agreement
and compliance with all applicable
Federal regulations for grant
administration and cost accounting
principles.

(3)(i) The payment of the Federal
share of costs incurred when conducting
activities included under a contract or
award shall not exceed 75 percent of the
program costs as stated in the
agreement. However, the Federal share
may be increased to 90 percent when
two or more states having a common
interest in one or more endangered or
threatened resident species, the
conservation of which may be enhanced
by cooperation of such states, jointly
enter into an agreement with the
Assistant Administrator.

(ii) The state share of program costs
may be in the form of cash or in-kind
contributions, including real property,
subject to applicable Federal
regulations.

(4) Payments of funds, including
payment of such preliminary costs and
expenses as may be incurred in
connection with projects, shall not be
made unless all necessary or required
documents are first submitted to and
approved by the Assistant
Administrator. Payments shall only be
made for expenditures reported and
certified by the state agency. Payments
shall be made only to the state office or
official designated by the state agency
and authorized under the laws of the
state to receive public funds for the
state.

Subpart B—Certificates of Exemption
for Pre-Act Endangered Species Parts

§222.201 General requirements.

(a) The Assistant Administrator may
exempt any pre-Act endangered species
part from the prohibitions of sections
9(@)(1)(A), 9(a)(1)(E), or 9(a)(1)(F) of the
Act.

(1) No person shall engage in any
activities identified in such sections of
the Act that involve any pre-Act
endangered species part without a valid
Certificate of Exemption issued
pursuant to this subpart B.

(2) No person may export, deliver,
receive, carry, transport or ship in
interstate or foreign commerce in the
course of a commercial activity; or sell
or offer for sale in interstate or foreign
commerce any pre-Act finished
scrimshaw product unless that person
has been issued a valid Certificate of
Exemption and the product or the raw
material for such product was held by

such certificate holder on October 13,
1982.

(3) Any person engaged in activities
otherwise prohibited under the Act or
regulations shall bear the burden of
proving that the exemption or certificate
is applicable, was granted, and was
valid and in force at the time of the
otherwise prohibited activity.

(b) Certificates of Exemption issued
under this subpart are no longer
available to new applicants. However,
the Assistant Administrator may renew
or modify existing Certificates of
Exemptions as authorized by the
provisions set forth in this subpart.

(c) Any person granted a Certificate of
Exemption, including a renewal, under
this subpart, upon a sale of any
exempted pre-Act endangered species
part, must provide the purchaser in
writing with a description (including
full identification number) of the part
sold and must inform the purchaser in
writing of the purchaser’s obligation
under paragraph (b) of this section,
including the address given in the
certificate to which the purchaser’s
report is to be sent.

(d) Any purchaser of pre-Act
endangered species parts included in a
valid Certificate of Exemption, unless an
ultimate user, within 30 days after the
receipt of such parts, must submit a
written report to the address given in
the certificate. The report must specify
the quantity of such parts or products
received, the name and address of the
seller, a copy of the invoice or other
document showing the serial numbers,
weight, and descriptions of the parts or
products received, the date on which
such parts or products were received,
and the intended use of such parts by
the purchaser. The term ““ultimate
user”, for purposes of this paragraph,
means any person who acquired such
endangered species part or product for
his or her own consumption or for other
personal use (including gifts) and not
for resale.

§222.